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PART I.  CONCISE OVERVIEW  

1. The Appellants submit this Response Factum, pursuant to Rule 29(4) of the Rules of the 

Supreme Court of Canada, to address two arguments that the Respondents rely on to uphold the 

Court of Appeal judgment, but which were not grounds the Court of Appeal relied on in its 

judgment nor matters raised by the Appellants, namely that:  

(a) sections 243 and/or 183 of the Bankruptcy and Insolvency Act (the BIA)1 grant 

courts the statutory and/or inherent jurisdiction to render arbitration agreements inoperative 

or incapable of being performed without reference to section 15 of the Arbitration Act,2 

and thereby disrupting the private contractual rights of parties.3 The Respondents' section 

243 arguments are entirely new and were never raised before the Chambers Judge or the 

Court of Appeal.4 With respect to the section 183 inherent jurisdiction submission, the 

Court of Appeal expressed considerable skepticism5 regarding the Chambers Justice’s 

finding on this issue, but found it was unnecessary to address it given their ultimate finding.  

(b) the Appellants took a step in these proceedings and thereby attorned to the 

jurisdiction of the British Columbia Supreme Court. The Chambers Judge rejected this 

argument, finding that no step had taken place, and the Court of Appeal did not address or 

disturb this finding.6     

2. While it is arguable that leave to cross-appeal ought to have been sought on these issues, 

the Appellants respond to them below. 

                                           
1 RSC 1985, c B-3 (BIA) [Appellants' BOA Tab 88]. 
2 RSBC 1996, c 55 (the Arbitration Act) [Appellants' BOA Tab 78]. 
3 Respondents' Factum at paras 105-150. 
4 Petrowest Corporation v Peace River Hydro Partners, 2019 BCSC 2221 (BCSC Decision) 
 [Appellants' BOA Tab 45]. 
5 Petrowest Corporation v Peace River Hydro Partners, 2020 BCCA 339 at paras 16-18 
[Appellants' BOA Tab 46]. 
6 Respondents' Factum at paras 151-159. 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html?resultIndex=1
https://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-55/latest/rsbc-1996-c-55.html?resultIndex=1
https://www.canlii.org/en/bc/bcsc/doc/2019/2019bcsc2221/2019bcsc2221.pdf
https://www.canlii.org/en/bc/bcca/doc/2020/2020bcca339/2020bcca339.pdf
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PART II.  QUESTIONS IN ISSUE 

3. The questions addressed in this Response Factum are:

(a) Do sections 243 and/or 183 of the BIA grant courts the power to render arbitration

agreements inoperative or incapable of being performed without reference to section 15 of

the Arbitration Act?

(b) Did the Court of Appeal err in not disturbing the Chambers Justice’s finding of

mixed law and fact that the Appellants did not take a step in the proceeding?

PART III.  ARGUMENT 

A. The BIA does not Grant the Court the Jurisdiction to Render Arbitration Agreements
Inoperative or Incapable of Being Performed

4. Section 15(2) of the Arbitration Act empowers the Court to find arbitration agreements

void, inoperative, or incapable of being performed.7 That power is exercised within specific factual

contexts and pursuant to specific legal principles. However, the Respondents suggest that the BIA

grants the Court an alleged power to simply render8 arbitration agreements inoperative or

incapable of being performed without reference to the applicable facts or legal tests.9 As explained

below, this is contrary to authority:

(a) The terms "inoperative" and "incapable of being performed" in section 15(2) of the

Arbitration Act have defined legal meanings, which the Respondents ignore;

(b) Section 243 of the BIA does not grant courts the power to render arbitration

agreements inoperative;

(c) The Court's inherent jurisdiction, which section 183 of the BIA preserves, also does

not provide courts with this power;

7 Respondents' Factum at para 106. 
8 Respondents' Factum at paras 117, 125. 
9 Respondents' Factum at para 106. 
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(d) Any power in bankruptcy to disrupt private contracts only applies to matters having 

the complexion of bankruptcy (e.g. disclaimer) and not to applications to stay civil 

proceedings under the Arbitration Act; and  

(e) The Respondents' reliance on the "single control" model is misplaced. 

1. Section 15(2) of the Arbitration Act imports defined legal meanings, which the 
Respondents ignore 

5. The Respondents attempt to assure this Court that their position—that the BIA provides a 

power to simply render arbitration agreements inoperative—does not contradict the Arbitration 

Act, stating, "an exercise of jurisdiction to find that an arbitration agreement is inoperative or 

incapable of being performed is also recognized from the arbitration perspective."10 However, if 

the Arbitration Act recognized the power the Respondents allege exists, there would be no need to 

resort to the BIA.11 Rather, the Respondents would simply rely on section 15(2) of the Arbitration 

Act, as enacted and understood. 

6. To this end, the Respondents' reliance on the BIA, without reference to established law 

under the Arbitration Act, highlights that section 15(2) Arbitration Act does not provide the Court 

with the alleged power to simply render an arbitration agreement inoperative or incapable of being 

performed. Indeed, section 15(2) of the Arbitration Act requires the Court to undertake a legal 

analysis based on existing principles before finding any arbitration agreement inoperative or 

incapable of being performed. In other words, the Arbitration Act’s statutory language is the 

necessary starting point, not an afterthought.  

7. The terms inoperative and incapable of being performed have long-established legal 

meanings in Canadian and international law.12 The former contemplates an arbitration agreement 

that was initially valid but ceased to be so, whereas the latter refers to the common law doctrine of 

frustration or impossibility—an external event beyond the parties' control.13 Both of these tests 

require an assessment of the facts of a case to determine whether these legal definitions are met. 

                                           
10 Respondents' Factum at para 143.  
11 Respondents' Factum at paras 105-140. 
12 Appellants' Factum at paras 105-108. 
13 Appellants' Factum at para 108. 
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Importantly, in Seidel v Telus Communications Inc, this Court cautioned courts not to construe 

these terms so broadly as to allow a party to escape an arbitration agreement in favour of what that 

party believes is a more preferable procedure.14 

8. But the Respondents miss these critical points. Instead, they cite the Casey and Mustill & 

Boyd texts for the proposition that an arbitration agreement may be inoperative if it ceases to have 

legal effect or a court has declared it unenforceable—suggesting that the court is entitled to make 

these declarations based on a perfunctory process.15 However, even a cursory review of the 

underlying authorities cited in these texts shows that courts do analyze the validity and operability 

of the underlying arbitration agreements before declaring them to be unenforceable. For example, 

Casey cites one decision in which the parties agreed to supersede an arbitration agreement,16 and 

another where the Court found that a party elected not to proceed with arbitration and instead 

accepted a 10% rent increase.17  

9. Mustill & Boyd similarly asserts that an arbitration agreement may be "inoperative" if the 

"English Court has ordered that the arbitration agreement shall cease to have effect".18 However, 

contrary to what the Respondents are implying, such an order does not arise from the Court 

deeming it to be so. Mustill & Boyd later provides that such a power arises under specific 

provisions of the UK Arbitration Act 1950.19  

                                           
14 Seidel v Telus Communications Inc, 2011 SCC 15 at paras 118-119 (Seidel) [Appellants' BOA 
Tab 58]; See also: Appellants' Factum at para 106. 
15 Respondents' Factum at para 143. 
16 Brian Casey, Arbitration Law of Canada: Practice and Procedure, 3rd ed (Huntington, New 
York: Juris, 2017) at 80 (Casey), citing Methanex New Zealand v Fontaine Navigation SA, 1998 
CarswellNat 177 at paras 2, 22, 26, 52, [1998] FC No 83 [Appellants' BOA Tab 70]. 
17 Casey, supra at 80, citing Globe Realty Holdings Ltd v 514963 Ontario Ltd, 1995 CarswellOnt 
3172 at paras 2-3, 8, [1995] OJ No 3166 [Appellants' BOA Tab 70]. 
18 Sir Michael J Mustill & Stewart C Boyd, The Law and Practice of Commercial Arbitration in 
England, 2nd ed (London UK: Butterworths, 1989) at 464 (Mustill & Boyd) [Tab 25]. 
19 Mustill & Boyd, supra at 498-503 [Tab 25]. The UK Arbitration Act 1950 is not applicable 
here, nor are the fact patterns contemplated by the sections that Mustill & Boyd rely on in asserting 
that an arbitration agreement may be inoperative when a court orders that it ceases to have effect. 
The Arbitration Act 1950 provides that the court may order that an arbitration agreement ceases to 
have effect where the authority of the arbitrators(s) has been revoked by the court, or to enable the 
High Court to decide a dispute alleging that one of the parties to the arbitration agreement has been 
guilty of fraud (Mustill & Boyd, supra at 498-499 [Tab 25]). 

https://www.canlii.org/en/ca/scc/doc/2011/2011scc15/2011scc15.pdf
https://www.canlii.org/en/ca/fct/doc/1998/1998canlii9039/1998canlii9039.html?resultIndex=1
https://www.canlii.org/en/ca/fct/doc/1998/1998canlii9039/1998canlii9039.html?resultIndex=1
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10. In short, these authors do not suggest that the Court has the jurisdiction to render arbitration 

agreements inoperative of their own volition. Yet, that is the Respondents' argument, and it is 

problematic because it suggests that the Court can simply act without applying sound principles 

of law.  

11. Further, and again given reference to Seidel’s above-noted caution,20 avoiding the section 

15(2) analysis to accommodate the Receiver's preference to avoid potential multiple 

proceedings—which lies at the heart of the Respondents' submissions—is inappropriate.  

12. The Respondents also contend that insolvency proceedings can render an arbitration 

agreement incapable of being performed.21 While a court ordered stay of proceedings under the 

BIA precludes a third party from proceedings against an insolvent party, it does not apply to actions 

commenced by the trustee in bankruptcy or receiver against third parties, as is the case here.22 

13. Section 15(2) of the Arbitration Act requires the judicious application of legal principles to 

assess whether an arbitration agreement is inoperative or incapable of being performed. Contrary 

to what the Respondents assert, courts do not have the power to simply render arbitration 

agreements inoperative or incapable of being performed in the absence of applying those 

principles.  

14. The balance of this section of the Factum addresses whether the BIA contains any power 

that contradicts the application of section 15(2) of the Arbitration Act, and for brevity this section 

will reference this as a power to render otherwise valid arbitration agreements inoperative. 

2. Section 243 Does Not Grant the Court the Power to Render Arbitration Agreements 
Inoperative 

15. In their Factum, the Respondents assert that section 243 should be interpreted to grant the 

Court the power to render arbitration agreements inoperative,23 but they do not detail how this 

                                           
20 Appellants' Factum at para 106; Seidel, supra at paras 118-119 [Appellants' BOA Tab 58]. 
21 Respondents' Factum at para 143. 
22 681210 Alberta Ltd v 1335422 Alberta Ltd, 2015 ABQB 489 at para 29 [Appellants' BOA 
Tab 1], rev'd on other grounds but this point was specifically affirmed 2016 ABQB 407 at para 
44 [Appellants' BOA Tab 2]. 
23 Respondents' Factum at paras 117, 125. 

https://www.canlii.org/en/ca/scc/doc/2011/2011scc15/2011scc15.pdf
https://www.canlii.org/en/ab/abqb/doc/2015/2015abqb489/2015abqb489.pdf
https://www.canlii.org/en/ab/abqb/doc/2016/2016abqb407/2016abqb407.pdf
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interpretation is reasonable. Such an interpretation is not reasonable because (i) section 243 does 

not confer any powers with respect to the Court's own conduct; (ii) the alleged power is not 

necessary by implication, or ancillary and incidental, to a principal power under section 243; (iii) 

the alleged power is beyond the scope of section 243; and (iv) even if such a power existed, it 

would conflict with the operation of section 15 of the Arbitration Act and the Respondents have 

not taken steps to address this paramountcy problem.24 

(a) Section 243 Relates to the Conduct of a Receiver  

16. The Respondents misunderstand the purview of section 243 when they state that it applies 

to give the Court the alleged power to declare arbitration agreements inoperative.25 On its face, 

section 243 has no such application. Instead, it sets out the Court's jurisdiction to direct or 

authorize the receiver's conduct:26 

243 (1) Subject to subsection (1.1), on application by a secured creditor, a court 
may appoint a receiver to do any or all of the following if it considers it to be just 
or convenient to do so: 

(a) take possession of all or substantially all of the inventory, accounts receivable 
or other property of an insolvent person or bankrupt that was acquired for or used 
in relation to a business carried on by the insolvent person or bankrupt; 

(b) exercise any control that the court considers advisable over that property and 
over the insolvent person’s or bankrupt’s business; or 

 

                                           
24 In Century Services Inc v Canada (Attorney General), 2010 SCC 60 at paras 64-65 (Century 
Services) [Tab 1], this Court outlined the approach to assess the boundary between the court's 
statutory authority and its residual authority under its inherent jurisdiction. In particular, "courts 
rely first on an interpretation of the provisions of the [BIA] text before turning to inherent or 
equitable jurisdiction to anchor measures taken in a [BIA] proceeding." As such, we take the same 
approach below, considering whether (i) section 243 of the BIA grants the Court the power to 
simply render arbitration agreements inoperative, and if it does not, (ii) whether the Court's 
inherent jurisdiction as preserved by section 183 of the BIA provides that authority. 
25 Respondents' Factum at paras 119-140. 
26 Frank Bennett, Bennett on Receiverships, 4th ed (Toronto: Thomson Reuters, 2021) at 1126-
1127 (Bennett) [Respondents' BOA Tab 7]; GMAC Commercial Credit Corp - Canada v TCT 
Logistics Inc, 2006 SCC 35 at para 45 (GMAC) [Tab 2] concerning equivalent language under the 
former section 47(2) of the BIA; Third Eye Capital Corporation v Dianor Resources Inc, 2019 
ONCA 508 at para 63 (Dianor) [Tab 3]. 

https://www.canlii.org/en/ca/scc/doc/2010/2010scc60/2010scc60.pdf
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280687842&pubNum=134158&originatingDoc=I9789f50083171cade0440021280d79ee&refType=IG&docFamilyGuid=Ibdc6470ef4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.canlii.org/en/ca/scc/doc/2006/2006scc35/2006scc35.pdf
https://www.canlii.org/en/ca/scc/doc/2006/2006scc35/2006scc35.pdf
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html?resultIndex=1
https://www.canlii.org/en/on/onca/doc/2019/2019onca508/2019onca508.pdf
https://www.canlii.org/en/on/onca/doc/2019/2019onca508/2019onca508.pdf
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(c) take any other action that the court considers advisable. 

(emphasis added)27 

17. This is particularly clear in the French version of the text, which reads "le tribunal peut… 

nommer un  séquestre qu’il habilite… à prendre toute autre mesure qu’il estime indiquée."28  

(b) The Alleged Power is Not Necessary by Implication or Incidental and Ancillary 
to a Section 243 Power 

18. Section 243 "simply does not address" the issue of whether the Court has the alleged power 

to simply render arbitration agreements inoperative (i.e. there is no express language).29 In such 

cases, section 243 may include a disputed power if the power is: (i) necessary by implication,30 or 

(ii) incidental and ancillary to a power under section 243.31 Neither exception applies.  

19. First, the bar for necessary implication is high. In Business Development Bank of Canada 

v Astoria Organic Matters Ltd, the Ontario Court of Appeal framed the inquiry by asking whether 

the impugned power is "essential to a receiver's appointment and to the court's role in a 

receivership" (emphasis added), having regard to section 243's context and purpose.32  

20. The Respondents maintain that a power to simply render arbitration agreement inoperative 

would avoid the potential for multiple arbitration proceedings.33 But that is not related to section 

243's context and purpose. As this Court previously held, "s. 243's purpose is simply the 

establishment of a regime allowing for the appointment of a national receiver, thereby eliminating 

the need to apply for the appointment of a receiver in multiple jurisdictions."34 In other words, the 

purpose of section 243 is to avoid multiple receivership proceedings, and has nothing to do with 

how receivers pursue contract claims against third parties outside of receivership (which the 

                                           
27 BIA, supra s 243 [Appellants' BOA Tab 88]. 
28 BIA, supra s 243(1)(c) [Appellants' BOA Tab 88]. 
29 Dianor, supra at para 63 [Tab 3]. 
30 Business Development Bank of Canada v Astoria Organic Matters Ltd, 2019 ONCA 269 at para 
45 (Astoria) [Tab 4]. 
31 Dianor, supra at para 77 [Tab 3]. 
32 Astoria, supra at paras 45, 46, 48, 51 [Tab 4]. 
33 Respondents' Factum at para 1.  
34 Saskatchewan (Attorney General) v Lemare Lake Logging Ltd, 2015 SCC 53 at paras 45, 67 
(Lemare) [Tab 5] [citations omitted]. 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280329932&pubNum=134158&originatingDoc=I246f43fdad301143e0540021280d7cce&refType=IG&docFamilyGuid=Idba2ccabf42f11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.80f87d4ac39546b4ba242f2a8ff17e6f*oc.UserEnteredCitation)
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html?resultIndex=1
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html?resultIndex=1
https://www.canlii.org/en/on/onca/doc/2019/2019onca508/2019onca508.pdf
https://www.canlii.org/en/on/onca/doc/2019/2019onca269/2019onca269.pdf
https://www.canlii.org/en/on/onca/doc/2019/2019onca508/2019onca508.pdf
https://www.canlii.org/en/on/onca/doc/2019/2019onca269/2019onca269.pdf
https://www.canlii.org/en/ca/scc/doc/2015/2015scc53/2015scc53.pdf
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Respondents are doing here). Thus, it is not necessary to find the alleged power pursuant to section 

243. 

21. Second, for a power to be incidental and ancillary to a power under section 243, the Court 

must find (i) a principal power that falls within the purview of section 243(1)(c), (ii) that the 

disputed power is incidental and ancillary to that principal power, and (iii) that the Court's 

jurisdiction under section 243 extends to the disputed power. 35  

22. Yet, the Respondents have not identified any principal power pursuant to section 243,36 let 

alone how the disputed power to declare arbitration agreement inoperative is incidental and 

ancillary to that principal power. They have also not addressed how the jurisdiction under section 

243 extends to this disputed power. In short, the Respondents fail on all three branches of this test.  

23. The Respondents' mere assertion that section 243 grants the Court a power to declare 

arbitration agreement inoperative does not make it so.  Section 243 contains no express language 

to simply render arbitration agreements inoperative, and it provides no necessary or incidental and 

ancillary power to empower a Court to render arbitration agreements inoperative. 

                                           
35 Dianor, supra at paras 30, 76-77 [Tab 3] (the Ontario Court of Appeal was tasked with assessing 
whether the Court has the ability to grant a vesting order pursuant to section 243. The Ontario 
Court of Appeal found that pursuant to section 243(1)(c), the Court implicitly has the power to 
approve a sale proposed by a receiver. Then, having reached that conclusion, the question became 
"whether this jurisdiction under s. 243 extends to the implementation of the sale through the use 
of a vesting order as being incidental and ancillary to the power to sell"). 
36 In fact, to the extent the Respondents have identified any powers arising from the BIA, all of 
those arise pursuant to inherent jurisdiction, which as we discuss below, should not be exercised 
in this case. See Respondents' Factum at para 113, relying on Industrial Alliance Insurance and 
Financial Services Inc v Wedgemount Power Limited Partnership, 2018 BCSC 970 at para 47 
(Wedgemount) [Appellants' BOA Tab 25] aff'd 2018 BCCA 283 – the BCSC held that its power 
arose from inherent jurisdiction; Respondents' Factum at para 114, relying on Pope & Talbot Ltd 
(Re), 2009 BCSC 1014 at para 150 (Pope & Talbot #3) [Tab 6] – the BCSC did not identify the 
source of its jurisdiction; Respondents' Factum at paras 114-116, relying on Pope & Talbot Ltd 
(Re), 2009 BCSC 1552 at para 126 (Pope & Talbot #4) [Tab 7] – the BCSC held that its power 
arose from inherent jurisdiction; Respondents' Factum at paras 128-129, relying on Sam Lévy & 
Associés Inc v Azco Mining Inc, 2001 SCC 92 at para 69 (Sam Lévy) [Tab 8] – the SCC actually 
declined to "undertake the exercise of considering whether there is any conflict between private 
choice and public interest, and if so, how "choice of forum" considerations should be balanced in 
this case", so there was no reliance on any jurisdiction. 

https://www.canlii.org/en/on/onca/doc/2019/2019onca508/2019onca508.pdf
https://www.canlii.org/en/bc/bcsc/doc/2018/2018bcsc970/2018bcsc970.pdf
https://www.canlii.org/en/bc/bcsc/doc/2018/2018bcsc970/2018bcsc970.pdf
https://www.canlii.org/en/bc/bcsc/doc/2009/2009bcsc1014/2009bcsc1014.pdf
https://www.canlii.org/en/bc/bcsc/doc/2009/2009bcsc1014/2009bcsc1014.pdf
https://www.canlii.org/en/bc/bcsc/doc/2009/2009bcsc1552/2009bcsc1552.pdf
https://www.canlii.org/en/bc/bcsc/doc/2009/2009bcsc1552/2009bcsc1552.pdf
https://www.canlii.org/en/ca/scc/doc/2001/2001scc92/2001scc92.pdf
https://www.canlii.org/en/ca/scc/doc/2001/2001scc92/2001scc92.pdf
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(c) The Alleged Power is Beyond Section 243's Breadth  

24. In GMAC Commercial Credit Corp - Canada v TCT Logistics Inc, this Court warned that 

while the statutory parameters of section 47(2) of the BIA, (section 243's predecessor37) are 

flexible, they do not, "explicitly or implicitly, confer authority on the bankruptcy court to make 

unilateral declarations about the rights of third parties affected by other statutory schemes."38 This 

Court stated: 

If the s. 47 net were interpreted widely enough to permit interference with all rights 
which, though protected by law, represent an inconvenience to the bankruptcy 
process, it could be used to extinguish all employment rights if the bankruptcy court 
thinks it "advisable" under s. 47(2)(c). Explicit language would be required before 
such a sweeping power could be attached to s. 47 in the face of the preservation of 
provincially created civil rights in s. 72. As Major J. stated in Crystalline 
Investments Ltd. v. Domgroup Ltd., [2004] 1 S.C.R. 60, 2004 SCC 3 (S.C.C.): 
 

...explicit statutory language is required to divest persons of rights 
they otherwise enjoy at law ... [s]o long as the doctrine of 
paramountcy is not triggered, federally regulated bankruptcy and 
insolvency proceedings cannot be used to subvert provincially 
regulated property and civil rights. [para. 43]39 (emphasis added) 

 
25. This caution is particularly apt in this case. Section 243 should not be interpreted so widely 

as to circumvent40 or "permit interference with all [arbitration] rights which, though protected by 

law, represent an inconvenience to the bankruptcy process ... Explicit language would be required 

before such sweeping power could be attached to [s 243]."41  

26. Yet, the Respondents are effectively asserting that section 243, in the absence of express 

language, provides the Court with a sweeping power to declare of its own volition that arbitration 

agreements are inoperative. They make this assertion, even though such a power would abrogate 

and circumvent the Appellants' substantive right to arbitrate, simply because it is inconvenient for 

                                           
37 Dianor, supra at paras 48-50 [Tab 3]. 
38 GMAC, supra at para 45 [Tab 2] (while this Court made this finding in the context of the former 
section 47(2) of the BIA, the wording of section 243 is similar to former section 47(2), and this 
Court has applied GMAC, supra [Tab 2] in the context of section 243 in Lemare, supra at para 49 
[Tab 5]). 
39 GMAC, supra at para 51 [Tab 2]. 
40 Lemare, supra at para 68 [Tab 5]. 
41 GMAC, supra at para 51 [Tab 2]. 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280666521&pubNum=135310&originatingDoc=I199265c33d51245ce0440003ba0d6c6d&refType=IG&docFamilyGuid=I15b83b8ff4df11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.3fefb47280bb468fac1c7d7a9f97bb3f*oc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280666521&pubNum=135310&originatingDoc=I199265c33d51245ce0440003ba0d6c6d&refType=IG&docFamilyGuid=I15b83b8ff4df11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.3fefb47280bb468fac1c7d7a9f97bb3f*oc.UserEnteredCitation)#co_pp_AB055B0652A54A15E0540010E03EEFE0
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280666521&pubNum=135310&originatingDoc=I199265c33d51245ce0440003ba0d6c6d&refType=IG&docFamilyGuid=I15b83b8ff4df11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.3fefb47280bb468fac1c7d7a9f97bb3f*oc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280666547&pubNum=135310&originatingDoc=I199265c33d51245ce0440003ba0d6c6d&refType=IG&docFamilyGuid=I29ff9b4bf4dc11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.3fefb47280bb468fac1c7d7a9f97bb3f*oc.UserEnteredCitation)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2004056724&originationContext=document&transitionType=DocumentItem&contextData=(sc.Folder*cid.3fefb47280bb468fac1c7d7a9f97bb3f*oc.UserEnteredCitation)
https://www.canlii.org/en/on/onca/doc/2019/2019onca508/2019onca508.pdf
https://www.canlii.org/en/ca/scc/doc/2006/2006scc35/2006scc35.pdf
https://www.canlii.org/en/ca/scc/doc/2006/2006scc35/2006scc35.pdf
https://www.canlii.org/en/ca/scc/doc/2015/2015scc53/2015scc53.pdf
https://www.canlii.org/en/ca/scc/doc/2006/2006scc35/2006scc35.pdf
https://www.canlii.org/en/ca/scc/doc/2015/2015scc53/2015scc53.pdf
https://www.canlii.org/en/ca/scc/doc/2006/2006scc35/2006scc35.pdf
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the Receiver. Such an interpretation of section 243 is contrary to the Court's cautions both in the 

BIA and arbitration contexts, and is beyond the express language of section 243. 

27. By way of contrast, this case is markedly distinct from Seidel where this Court found, as a 

matter of statutory interpretation, that section 172 of the Business Practices and Consumer 

Protection Act (BPCPA) expressly "offer[ed] remedies different in scope and quality from those 

available from an arbitrator and constitute[d] a legislative override of the parties' freedom to 

choose arbitration."42 Similarly in Telus Communications Inc v Wellman, this Court found that the 

protections afforded in section 7 of the Ontario Consumer Protection Act clearly shielded 

consumers from the requirement to arbitrate:43 

No waiver of substantive and procedural rights 
7 (1) The substantive and procedural rights given under this Act apply despite any 
agreement or waiver to the contrary. 

Limitation on effect of term requiring arbitration 
(2) Without limiting the generality of subsection (1), any term or acknowledgment 
in a consumer agreement or a related agreement that requires or has the effect of 
requiring that disputes arising out of the consumer agreement be submitted to 
arbitration is invalid insofar as it prevents a consumer from exercising a right to 
commence an action in the Superior Court of Justice given under this Act. 
 
Non-application of Arbitration Act, 1991 
(5) Subsection 7 (1) of the Arbitration Act, 1991 does not apply in respect of any 
proceeding to which subsection (2) applies unless, after the dispute arises, the 
consumer agrees to submit the dispute to arbitration.44 (emphasis added) 

28. There is no similar language in section 243 (or 183) of the BIA, and the Respondents' 

attempt to shoehorn the general language of sections 243 (and section 183 discussed below) into 

an explicit override of the Arbitration Act is contrary to authority. 

(d) Interpreting section 243 as suggested by the Respondents would create a 
paramountcy conflict with the Arbitration Act  

29. The Appellants submit that there is no power under the BIA to simply render arbitration 

agreements inoperative without reference to the legal tests under section 15(2) of the Arbitration 

                                           
42 Seidel, supra at para 40 [Appellants' BOA Tab 58]. 
43 Telus Communications v Wellman, 2019 SCC 19 at paras 4, 8 (Wellman) [Appellants' BOA 
Tab 60]. 
44 Wellman, supra at para 16 [Appellants' BOA Tab 60]. 

https://www.canlii.org/en/ca/scc/doc/2011/2011scc15/2011scc15.pdf
https://www.canlii.org/en/ca/scc/doc/2019/2019scc19/2019scc19.pdf
https://www.canlii.org/en/ca/scc/doc/2019/2019scc19/2019scc19.pdf
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Act. As such, section 15 applies to a Receiver in the same way that it would to any other person. 

In these circumstances, the Appellants agree that there is no conflict between the operation of the 

Arbitration Act and the BIA, and the Court should favour the Appellants' harmonious 

interpretation.45 

30. In contrast, while Respondents suggest there is no conflict between the power they allege 

exists and section 15(2) of the Arbitration Act, they do so to conveniently sidestep the paramountcy 

issue.46  In particular, the Respondents' interpretation of the federal BIA necessarily creates a 

conflict with the interpretation of the provincial Arbitration Act, but as the Chambers Justice 

confirmed,47 the Respondents never raised or addressed paramountcy at first instance, and thus 

have not satisfied their burden of proof,48 or complied with the statutory requirements for raising 

such questions.49  

3. The Court's Inherent Jurisdiction as Preserved by Section 183 of the BIA Does Not 
Apply in Face of Section 15 of the Arbitration Act 

31. Section 183 of the BIA grants superior courts the jurisdiction to decide bankruptcy 

matters,50 and has been described as preserving the superior courts' inherent jurisdiction in 

bankruptcy matters.51 In other words, section 183 does not create any new power or jurisdiction in 

the context of bankruptcy; it simply preserves the jurisdiction already inherent in the superior 

courts.52  

32. In Endean v British Columbia, this Court recently described inherent jurisdiction as: 

[t]he inherent powers of superior courts are central to the role of those courts, which 
form the backbone of our judicial system. Inherent jurisdiction derives from the 

                                           
45 Orphan Well Association v Grant Thornton Ltd, 2019 SCC 5 at para 66 (Orphan Well) [Tab 9]. 
46 Respondents' Factum at para 149. 
47 BCSC Decision, supra at para 42 [Appellants' BOA Tab 45]. 
48 Orphan Well, supra at para 66 [Tab 9]. 
49 Constitutional Question Act, RSBC 1996, c-68 [Tab 24]. 
50 Roderick Wood, Bankruptcy & Insolvency Law, 2nd ed (Toronto: Irwin Law, 2015) at 47 
(Wood) [Appellants' BOA Tab 73]; Sam Lévy, supra at paras 17-20 [Tab 8].  
51 Sam Babe, "Recent Use of Statutory Discretion and Inherent Jurisdiction in Insolvency and 
Restructuring" (2020) ARIL 365 at 1 (Thompson Reuters Canada) (Babe) [Tab 26]; Kingsway 
General Insurance Company v Residential Warranty Co of Canada Inc (Trustee of), 2006 ABCA 
293 at para 19 (Residential Warranty) [Tab 10]; Astoria, supra at para 64 [Tab 4]. 
52 Babe, supra at 1-2 [Tab 26]. 

https://www.canlii.org/en/ca/scc/doc/2019/2019scc5/2019scc5.pdf
https://www.canlii.org/en/bc/bcsc/doc/2019/2019bcsc2221/2019bcsc2221.pdf
https://www.canlii.org/en/ca/scc/doc/2019/2019scc5/2019scc5.pdf
https://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-68/latest/rsbc-1996-c-68.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/2001/2001scc92/2001scc92.pdf
https://www.canlii.org/en/ab/abca/doc/2006/2006abca293/2006abca293.pdf
https://www.canlii.org/en/ab/abca/doc/2006/2006abca293/2006abca293.pdf
https://www.canlii.org/en/ab/abca/doc/2006/2006abca293/2006abca293.pdf
https://www.canlii.org/en/on/onca/doc/2019/2019onca269/2019onca269.pdf
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very nature of the court as a superior court of law and may be defined as a "reserve 
or fund of powers" or a "residual source of powers", which a superior court "may 
draw upon as necessary whenever it is just or equitable to do so, and in particular 
to ensure the observance of the due process of law, to prevent improper vexation or 
oppression, to do justice between the parties and to secure a fair trial between 
them."53 

33. However, this Court held in Baxter Student Housing Ltd v College Housing Cooperative 

Ltd, that inherent jurisdiction is not unlimited—it is "not such as to empower a judge … to make 

an order negating the unambiguous expression of the legislative will," and it is a "special and 

extraordinary power [that] should be exercised only sparingly and in a clear case."54 Inherent 

jurisdiction, though broad, must yield to any specific statutory provision that narrows it,55 such as 

the Arbitration Act. 

34. Moreover, when choosing between different potentially applicable statutory jurisdictions, 

the Court must prefer specific jurisdiction over broad and undefined discretion.56 In this case, that 

means choosing the specific jurisdiction under the section 15(2) of Arbitration Act over the broad 

undefined inherent jurisdiction preserved under section 183 of the BIA.  

35. In sum, inherent jurisdiction must yield to the Arbitration Act. Section 15(1) of the 

Arbitration Act sets out the circumstances where the court must issue a stay of proceedings, and 

section 15(2) outlines the legally defined and understood exceptions. The inherent jurisdiction 

preserved by section 183 of the BIA does not, and cannot be used to, disrupt that scheme. 

4. Any alleged power in bankruptcy to disrupt private contracts only applies to 
bankruptcy matters  

36. The Respondents contend that the Court has jurisdiction under sections 243 and 183 of the 

BIA to disrupt private contracts.57 However, the power to disrupt private contracts relates to the 

Court's powers within the context of matters having a bankruptcy complexion, such as 

                                           
53 2016 SCC 42 at para 23 (Endean) [Tab 11] [citations omitted].  
54 [1976] 2 SCR 475 at 480, 1975 CanLII 164 [Tab 12]; Residential Warranty, supra at para 20 
[Tab 10]; Endean, supra at para 23 [Tab 11].  
55 DGDP-BC Holdings Ltd v Third Eye Capital Corporation, 2021 ABCA 226 at para 17 [Tab 
13]. 
56 Stelco Inc (Bankruptcy), Re, [2005] OJ No 1171 at para 48, 2005 CanLII 8671 [Tab 14]. 
57 Respondents' Factum at paras 126-128. 

https://www.canlii.org/en/ca/scc/doc/2016/2016scc42/2016scc42.pdf
https://www.canlii.org/en/ca/scc/doc/1975/1975canlii164/1975canlii164.pdf
https://www.canlii.org/en/ab/abca/doc/2006/2006abca293/2006abca293.pdf
https://www.canlii.org/en/ca/scc/doc/2016/2016scc42/2016scc42.pdf
https://www.canlii.org/en/ab/abca/doc/2021/2021abca226/2021abca226.pdf
https://www.canlii.org/en/on/onca/doc/2005/2005canlii8671/2005canlii8671.pdf
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disclaimer.58  It is not a power to re-write contracts by rendering arbitration clauses inoperative 

without regard to the accepted legal test in order to pursue a claim in the ordinary civil court. 

37. As this Court confirmed in Sam Lévy & Associés Inc v Azco Mining Inc (sub nom. Eagle 

River), the bankruptcy court and its associated powers are constrained to matters having the 

complexion of bankruptcy or to parties within the confines of the BIA: 

The principle is that if the dispute relates to a matter that is outside even a generous 
interpretation of the administration of the bankruptcy, or if the remedy is not one 
contemplated by the Act, the trustee must seek relief in the ordinary civil courts.59  

38. This is also consistent with section 183 of the BIA, which expressly states that it applies 

"in bankruptcy and in other proceedings authorized by this Act".60  

39. In Sam Lévy, all matters were proceeding in bankruptcy Court, and the third party’s 

application appeared to concede that the dispute was properly dealt with as a bankruptcy matter.61  

                                           
58 Bennett, supra at 563 [Respondents' BOA Tab 7]. Further, in the Respondents' Factum at para 
114, the Respondents also cite authorities for the general proposition that "the BIA confers 
jurisdiction on superior courts to disrupt private contractual rights where it is appropriate and in 
the best interests to resolve the insolvency proceedings." However, they are distinguishable 
because they all relate to cases where the courts are exercising their jurisdiction in a core 
bankruptcy matter. For instance: (i) Wedgemount at paras 27, 45-46 [Appellants' BOA Tab 25] 
(the Court found that the Receiver was seeking directions of the Court based on a dispute that 
related to representations BC Hydro made to the Receiver while it was acting in its court-appointed 
role.); (ii) Pope & Talbot #3 at paras 1-4, 16-35 [Tab 6]; Pope & Talbot #4 at paras 1-7 [Tab 7] 
related to an application the Receiver brought in its role as administrator of the Directors' Charge, 
which was established by Court order under the Companies' Creditors Arrangement Act, RSC 
1985 c C-36 (CCAA). The Directors' Charge was set up to respond to claims that may be brought 
against the Pope & Talbot directors. A driving issue in these decisions was whether the Directors' 
Charge (which would be funded from the company's assets) or the directors' insurers would cover 
certain claims. In these circumstances, the underlying proceedings squarely engaged the Court's 
CCAA and BIA jurisdiction; (iii) Hayes Forest Services Limited (Re), 2009 BCSC 1169 at paras 1-
2, 23-25 [Tab 15] (the company under CCAA restructuring applied pursuant to the CCAA for the 
Court to approve the sale of a contract it had with its counterparty, Teal, to North View Timber 
Limited. In opposing that application, Teal applied to lift the stay of proceedings granted under 
the CCAA so that it could commence arbitration relating to whether it could withhold consent to 
assign the contract to North View. The Court held that the stay proceedings under section 11 of 
the CCAA [precluded] arbitration). 
59 Sam Lévy, supra at para 50 [Tab 8] [citations omitted]. 
60 BIA, supra s 183(1) [Appellants' BOA Tab 88]. 
61 Sam Lévy, supra at para 18 [Tab 8]. 

https://qweri.lexum.com/calegis/rsc-1985-c-b-3-en
https://www.canlii.org/en/bc/bcsc/doc/2018/2018bcsc970/2018bcsc970.pdf
https://www.canlii.org/en/bc/bcsc/doc/2009/2009bcsc1014/2009bcsc1014.pdf
https://www.canlii.org/en/bc/bcsc/doc/2009/2009bcsc1552/2009bcsc1552.pdf
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-36/latest/rsc-1985-c-c-36.html?resultIndex=2
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-36/latest/rsc-1985-c-c-36.html?resultIndex=2
https://www.canlii.org/en/bc/bcsc/doc/2009/2009bcsc1169/2009bcsc1169.pdf
https://www.canlii.org/en/ca/scc/doc/2001/2001scc92/2001scc92.pdf
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/2001/2001scc92/2001scc92.pdf
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In this case, the Receiver proceeds in the ordinary civil courts, and there is no power in the ordinary 

civil courts to rewrite contracts with third parties to avoid arbitration. 

5. The Respondents' Reliance on the "Single Control" Model is Misplaced 

40. To bolster their position, the Respondents contend that the court should exercise its 

statutory and inherent jurisdiction pursuant to the BIA to avoid a multiplicity of proceedings further 

to the "single control" model.62 However, the Respondents' argument is misguided:  (i) the purpose 

of the "single control model" is to address creditor claims under a single bankruptcy court, not 

claims by a Receiver brought in a civil court; (ii) the Respondents inappropriately rely on 

jurisprudence pertaining to forum selection clauses, which are not, as the Respondents contend, 

"akin to" the Arbitration Agreements; and (iii) the threat of the multiplicity of proceedings is a red 

herring.    

(a) The Single Control Model Applies to Creditor Claims Against the Insolvent 
Estate  

41. The Respondents submit that the single control model applies to civil claims filed by the 

Receiver on behalf of the insolvent estate against the alleged debtors.63 However, as discussed 

below, this is not the purpose of the single control model.  Rather, the single control model ensures 

that all claims against the insolvent estate represented by the Receiver proceed within a single 

bankruptcy proceeding, which ensures an orderly distribution of the estate. 

42. As this Court held, the "single control" model is a legislative policy that facilitates the 

"public interest in the expeditious, efficient and economical clean-up of the aftermath of a financial 

collapse."64 This model ensures that a single bankruptcy court can take control of bankruptcy 

proceedings, and ensures that its orders will be enforced across the country.65 In Century Services, 

this Court accepted the following with respect to the single control model: 

The single proceeding model avoids the inefficiency and chaos that would attend 
insolvency if each creditor initiated proceedings to recover its debt. Grouping all 
possible actions against the debtor into a single proceeding controlled in a single 

                                           
62 Respondents' Factum at paras 2, 129, 136. 
63 Respondents' Factum at paras 130-137. 
64 Sam Lévy, supra at para 27 [Tab 8]; Wood, supra at 3 [Appellants' BOA Tab 73]. 
65 Sam Lévy, supra at paras 25-27 [Tab 8]. 

https://www.canlii.org/en/ca/scc/doc/2001/2001scc92/2001scc92.pdf
https://www.canlii.org/en/ca/scc/doc/2001/2001scc92/2001scc92.pdf
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forum facilitates negotiation with creditors because it places them all on an equal 
footing, rather than exposing them to the risk that a more aggressive creditor will 
realize its claims against the debtor's limited assets while the other creditors attempt 
a compromise. With a view to achieving that purpose, both the CCAA and 
the BIA allow a court to order all actions against a debtor to be stayed while a 
compromise is sought.66 (emphasis added) 

43. Though the Respondents rely on Sam Lévy, notably, the question there was about which 

bankruptcy court should take jurisdiction of the bankruptcy proceeding,67 not about the proper 

forum in which a Receiver pursued civil claims against the estate's alleged debtors. The single 

control model has no application here. 

(b) The Common Law Applicable to Forum Selection Clauses is Irrelevant 

44. The Respondents submit, "Arbitration Clauses are akin to a forum selection clause", and 

on that basis, they apply factors related to the common law test for enforcing forum selection 

clauses to conclude that the Arbitration Agreements should be discarded.68 This analysis is 

inappropriate because the Arbitration Agreements are not forum selection clauses, nor do they 

have the same applicable statutory provisions.  

                                           
66 Century Services, supra at para 22 [Tab 1]. 
67 In Sam Lévy [Tab 8], this Court was tasked with assessing whether a bankruptcy proceeding 
should be transferred from the Quebec Superior court sitting in Bankruptcy, to the Supreme Court 
of British Columbia, Bankruptcy Division of Vancouver (paras 7-8).  The appellant argued that 
the agreement governing its relationship with the bankrupt contained an alleged choice of forum 
clause (para 2). In the end, this Court concluded that the appellant did not have the benefit of a 
choice of forum clause (para 70). Consequently, it found that it actually did not have to consider 
the public policy considerations favoring a single control model (para 70).  
 
The Respondents also rely on Re Nortel Networks Corporation et al, 2015 ONSC 1354 (Nortel) 
[Tab 16]. However, Nortel also has no application to the facts at hand. It concerned whether the 
Ontario Superior Court of Justice should lift a stay of CCAA proceedings to allow an action by a 
creditor against an insolvent party (among others) to proceed by jury trial in the U.S. District Court 
for Delaware (Nortel, supra paras 1, 8 [Tab 16]). The creditor maintained that a U.S. court should 
try the action in light of a forum and choice of law clause, governing the relationship between it 
and the insolvent party (Nortel, supra para 17 [Tab 16]). The Court declined to lift the stay of 
proceedings (para 37). In part, it based its findings on the need to control the "process whereby 
claims against the debtor are to be determined" (emphasis added) (Nortel, supra para 35 [Tab 16]). 
68 Respondents' Factum at para 136. 

https://www.canlii.org/en/ca/scc/doc/2010/2010scc60/2010scc60.pdf
https://www.canlii.org/en/ca/scc/doc/2001/2001scc92/2001scc92.pdf
https://www.canlii.org/en/on/onsc/doc/2015/2015onsc1354/2015onsc1354.pdf
https://www.canlii.org/en/on/onsc/doc/2015/2015onsc1354/2015onsc1354.pdf
https://www.canlii.org/en/on/onsc/doc/2015/2015onsc1354/2015onsc1354.pdf
https://www.canlii.org/en/on/onsc/doc/2015/2015onsc1354/2015onsc1354.pdf
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45. Generally, parties use forum selection clauses to select a jurisdiction for dispute resolution. 

They are to be encouraged by the courts, and departure from the agreed forum selection clause is 

only justified in exceptional circumstances.69 The court must apply the "strong cause" test before 

finding that such clauses are not binding. As this Court held in ZI Pompey Industrie v ECU-Line 

NV, "[t]his test rightly imposes the burden on the plaintiff to satisfy the court that there is good 

reason it should not be bound by the forum selection clause. It is essential that courts give full 

weight to the desirability of holding contracting parties to their agreements."70  

46. Contrary to the Respondents' assertion, an arbitration clause is more than a contract clause 

supported by common law principles. It is a self-contained agreement to arbitrate, reinforced by 

the provisions of provincial statutes that ensure enforceability. In this case, section 15 of the 

Arbitration Act codifies and mandates that courts must stay court proceedings subject to an 

arbitration agreement unless one of the narrow section 15(2) exceptions apply. It is wholly 

inappropriate to apply the "strong cause" test,71 instead of the legislative mandated test that 

governs the Arbitration Agreements. Respectfully, the Respondents have applied the wrong test. 

47. Even the Nortel decision, which the Respondents cite, does not support their position. 

Instead, in that case, the Ontario Superior Court sitting in bankruptcy refused to lift a stay under 

CCAA proceedings to allow creditors of the insolvent Nortel entity to proceed against the Nortel 

entities in US proceedings.72 Again, this case applies to claims against the insolvent estate, not 

claims brought by the insolvent estate. 

(c) The Threat of Multiplicity of Proceedings is a Red Herring  

48. Overall, the Respondents make much of the alleged multiplicity of proceedings that would 

result if the Court stayed its court action.73 However, this is a red herring. First, this procedure was 

                                           
69 Expedition Helicopters v Honeywell Inc, 2010 ONCA 351 at para 23 (Expedition Helicopters), 
leave to appeal to SCC refused, 33790 (25 November 210) [Tab 17]. 
70 2003 SCC 27 at para 20 [Tab 18]. 
71 In the Respondents' Factum at para 133, the Respondents apply a couple of factors set out in 
Expedition Helicopters, supra at para 24 [Tab 17] that "may" justify departure from the general 
principle that the parties should be held to their bargain as to forum. 
72 Nortel, supra at paras 1, 10-12, 16, 28 [Tab 16]. 
73 Respondents' Factum at paras 137-138. 

https://www.canlii.org/en/on/onca/doc/2010/2010onca351/2010onca351.pdf
https://www.canlii.org/en/ca/scc/doc/2003/2003scc27/2003scc27.pdf
https://www.canlii.org/en/on/onca/doc/2010/2010onca351/2010onca351.pdf
https://www.canlii.org/en/on/onsc/doc/2015/2015onsc1354/2015onsc1354.pdf
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not foisted on the Respondents; rather, each Petrowest entity (presumably structured separately by 

Petrowest) negotiated and agreed to these procedures with the Appellants.  

49. Second, since Arbitration Agreements are creatures of contract, there is nothing precluding 

the parties from agreeing to consolidate the matters under dispute before a single arbitration, where 

appropriate.74  

B. The Chambers Judge Found that the Appellants did Not Take a Step  

1. Questions of Mixed Fact and Law are Entitled to Deference 

50. The Respondents submit that the Chambers Judge erred when she found that the 

Appellants' letters requesting extensions to reply to the Statement of Claim were not a "step in the 

proceedings". The Court of Appeal found it unnecessary to address this issue, and did not interfere 

with the Chambers Justice’s finding. 

51. The question of whether the Chambers Justice erred with respect to this finding is a 

question of mixed fact and law. In deciding this issue, the Chambers Justice considered the 

applicable legal framework and applied that test to the facts. The Respondents have not pointed to 

any extricable error of law, and as such the Chamber Justice’s findings of fact are entitled to 

deference and should not be overturned absent palpable and overriding error.75 The Court of 

Appeal made no error in not disturbing this finding. 

2. The Chambers Judge Applied the Law and Found there was no "Step" 

52. Notwithstanding that the standard of review is a full response to this issue, the Chambers 

Justice did not err in finding that no step in the proceedings had been taken to preclude the 

operation of section 15(1) of the Arbitration Act.  

                                           
74 Notably, the Arbitration Agreements contemplate two sets of applicable rules: the GP 
Agreement and Guarantee between to be arbitrated before a three-person tribunal under the 
Arbitration Rules of the International Chamber of Commerce (the ICC Rules) and the Purchase 
Orders and Subcontract requires the Purchase Orders and Subcontract to be decided by a single 
arbitrator under the BCICAC Rules (now, the Vancouver International Arbitration Centre 
(VanIAC) Arbitration Rules (See BCSC Decision, supra at para 54 [Appellants' BOA Tab 45]). 
75 Housen v Nikolaisen, 2002 SCC 33 at para 36 [Appellants' BOA Tab 23]; Southwind v Canada, 
2021 SCC 28 at paras 158-159 [Tab 19]. 

https://www.canlii.org/en/bc/bcsc/doc/2019/2019bcsc2221/2019bcsc2221.pdf
https://www.canlii.org/en/ca/scc/doc/2002/2002scc33/2002scc33.pdf
https://www.canlii.org/en/ca/scc/doc/2021/2021scc28/2021scc28.pdf
https://www.canlii.org/en/ca/scc/doc/2021/2021scc28/2021scc28.pdf
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53. After being served with the Statement of Claim on August 30, 2018, counsel for the 

Appellants wrote a letter, proposing October 31, 2018 as a date to file a defence and undertaking 

to do so.76 On October 31, 2018, counsel again wrote to ask that he have until November 7, 2018 

to receive final instructions and provide a response (collectively the Letters).77  The Respondents 

did not object to these extensions of time, but afterwards when the Appellants brought their Stay 

Application, the Respondents asserted that these letters were a "step in the proceeding". 

54. In deciding whether the Letters were a step in the proceeding, the Chambers Justice cited 

and relied on the leading British Columbia Court of Appeal decision in Larc Developments Ltd v 

Levelton Engineering Ltd, which held that a party takes a step if they take the benefit of the 

litigation process.  In particular, Larc held: 

A party should not be entitled to take the benefit of the litigation 
process - obtaining particulars - while preserving the ability to 
reject that process in favour of arbitration.78 

55. The Court of Appeal in Larc further held that a party takes the benefit of the litigation 

process when it relies on processes under the Rules of Court, and the Court distinguished between 

correspondences and actions contemplated under the Rules: 

In my view, a request for information solely to determine whether a 
claim is subject to arbitration – whether the arbitration agreement is 
void, inoperative or incapable of being performed – would not be a 
bar to obtaining a stay of proceedings in favour of arbitration. In 
such a case, a party clearly would not be relying on the authority of 
the Rules of Court to advance its position in the litigation. It would 
not be affirming its acceptance of the litigation process.79 

 
56. Having considered the applicable legal principles, the Chambers Justice applied those 

principles and found that the manner of the Appellants' request for an extension to file a defence 

                                           
76 Affidavit of Cassie Riglin filed May 24, 2019 at para 25(d) (Volume XI, Part III, Tab 11) (Riglin 
Affidavit).  
77 Riglin Affidavit at para 25(f). 
78 Larc Developments Ltd v Levelton Engineering Ltd, 2010 BCCA 18 at para 19 (Larc) [Tab 20]. 
79 Larc, supra at para 37 [Tab 20]. 

https://www.canlii.org/en/bc/bcca/doc/2010/2010bcca18/2010bcca18.pdf
https://www.canlii.org/en/bc/bcca/doc/2010/2010bcca18/2010bcca18.pdf
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did not rely on the Rules.80 Nor was there any prejudice caused to the Respondents.81  There is no 

error here  and the conclusion is entirely consistent with precedent: 

Certainly an undertaking to defend is prima facie an intimation that 
a step will be taken. But is it a step within the contemplation of the 
statute? Can the defendants change their minds? After all a demand 
for particulars is a move towards something further in the 
proceedings, and it can be argued that the undertaking was an 
election to defend. Was it, however, an irrevocable election 
amounting to a step? After all the true test is whether a step has been 
taken and I feel that, if I treated the undertaking as a step, I would 
be pressing the reasoning in the Dufferin case, supra, beyond 
legitimate bounds.  Accordingly, from such consideration as I have 
given the matter during the course of helpful and able argument, I 
hold that the defendants are entitled to a stay…82 

57. Now, for the first time, the Respondents submit that even though the Letters do not refer 

to the Rules, the Rules allow for extensions of time, which means the extension of time could be a 

step in the proceedings.83  Courts have rejected this argument because an agreement to extend a 

deadline, or even an application to extend time, does not materially advance the matter.84  

58. Notwithstanding the Chambers Justice's proper analysis, the Respondents simply repeat 

previously rejected submissions in the hopes of obtaining a different result. All of the below 

submissions fail to consider the applicable standard of review and are not proper: 

(a) First, the Respondents assert that the Appellants communicated an intention to 

defend.85 But intention is legally irrelevant,86 and the Appellants are entitled to,87 and did, 

provide reasonable notice of their change in position; 

                                           
80 BCSC Decision, supra at para 27 [Appellants' BOA Tab 45]. 
81 BCSC Decision, supra at para 25 [Appellants' BOA Tab 45]. 
82 Advance Oil Company v Imperial Oil Limited, [1944] 1 WWR 565 at 569, 1944 CanLII 569 
[Tab 21]. 
83 Respondents' Factum at para 154. 
84 Central Investments & Development Corporation v Miller, 133 DLR (3d) 440, 1982 CanLII 
3029 at paras 7-8 [Tab 22]. 
85 Respondents' Factum at paras 154, 156. 
86 Larc, supra at para 17 [Tab 20]. 
87 Bugg v Beau Exploration Ltd, 2006 ABCA 201 at para 14 (Bugg) [Tab 23]. 

https://www.canlii.org/en/bc/bcsc/doc/2019/2019bcsc2221/2019bcsc2221.pdf
https://www.canlii.org/en/bc/bcsc/doc/2019/2019bcsc2221/2019bcsc2221.pdf
https://www.canlii.org/en/ab/abqb/doc/1944/1944canlii569/1944canlii569.pdf
https://www.canlii.org/en/pe/pesctd/doc/1982/1982canlii3029/1982canlii3029.pdf
https://www.canlii.org/en/pe/pesctd/doc/1982/1982canlii3029/1982canlii3029.pdf
https://www.canlii.org/en/bc/bcca/doc/2010/2010bcca18/2010bcca18.pdf
https://www.canlii.org/en/ab/abca/doc/2006/2006abca201/2006abca201.pdf
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(b) Second, the Respondents submit that an undertaking is a solemn promise, 

presumably creating some form of heightened reliance.88 Yet, the Chamber Justice found, 

"There is no evidence that the plaintiffs would have acted differently if the letter had not 

contained an undertaking and had simply stated that the defendants 'will' file a defense by 

a certain date."89 (emphasis added). 

(c) Finally, the Respondents assert that the exchange of correspondence amounted to 

an enforceable agreement to waive arbitration rights in favour of litigation.90 Yet, this 

argument also was before the Chambers Justice and rejected. 

59. In short, there is no palpable and overriding error in the Chambers Justice's finding that 

there was no "step in the proceeding" and the Court of Appeal properly did not interfere with that 

finding, even if the Court of Appeal merely held it was unnecessary to address the issue. 

RESPECTFULLY SUBMITTED: November 23, 2021. 

BURNET, DUCKWORTH & PALMER LLP 

 

 
Per: 

 

David de Groot, Rob Martz, Joanne Luu   
& Rachel Clarke 

 Counsel to the Appellants 
 

  

                                           
88 Respondents' Factum at para 157. 
89 BCSC Decision, supra at para 25 [Appellants' BOA Tab 45]. 
90 Even an application to court may not necessarily constitute a step in the proceedings. See Bugg, 
supra at para 14 [Tab 23]. 
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